UNI TED STATES DI STRI CT COURT
DI STRI CT OF RHODE | SLAND

UNI TED STATES OF AMERI CA
V. CR No. 95-093-T
ADETAYO AJAYI
MEMORANDUM AND ORDER

ERNEST C. TORRES, United States District Judge

On Novenber 8, 1995, a Federal grand jury returned a two-count
i ndi ctment agai nst Adetayo Ajayi for making false statenments in
connection with passport applications in violation of 18 U S.C. §
1542 (1996). Count | charges that on March 29, 1995, Ajayi nmade a
fal se statenent in seeking a passport for his own use. Count II
charges that on April 18, 1995 he nade a false statenment in an
application seeking a passport for another person.

On January 4, 1996, Ajayi proffered a plea of guilty to the
charge contained in Count I. The plea was tendered pursuant to a
pl ea agreenent under which the government prom sed to recomrend a
sentence at the | ow end of the applicable Guideline range and nove
for dismssal of Count Il. The plea agreenent specifically notes
that those reconmendati ons are not binding on the Court and that
Ajayi has no right to withdraw his plea if the Court does not
accept them

During the plea colloquy, the Court confirmed that A ayi
understood that the government's recommendati ons were not binding

on the Court. In addition, Ajayi was informed that the



determ nation as to whether Count Il should be dism ssed woul d be
based upon the facts contained in the presentence report (the
"PSR'). The exact dial ogue was:

Q Do you understand, M. Ajayi, that the Court is not bound

by that agreenent; in other words, the Court does not have to

accept any recommendations that the governnment nay nake

pursuant to the agreenent about what sentence you receive or

whet her Count |1 shoul d be di sm ssed. Do you understand that?

A Yes, sir.

Q Do you understand the Court nakes an i ndependent deci sion

and bases that decision on the facts as revealed in the

presentence report?

A Yes.
(1/4/96, Tr. at 12-13).
After finding that A ayi's decision was both knowi ng and vol untary
and that all of the requirenents of Fed. R Crim P. 11 had been
satisfied, the Court "accepted" the plea of guilty to Count | and
schedul ed the matter for sentencing on March 21, 1996.

Prior to the schedul ed sentencing date, the Court received the
PSR whi ch contained a nunber of significant facts not previously
di sclosed. The PSR reveal ed that the "other person" that A ayi
al l egedly assisted in fraudul ently obtaining a passport was Aj ayi's
girlfriend and that she later pled guilty to four counts of
negotiating fraudul ent checks through the use of false
identifications. Furthernore, the PSR disclosed that, after
learning that his girlfriend had testified before the grand jury
that indicted him A ayi assaulted and threatened her. The PSR

al so showed that a search of Ajayi's apartnment uncovered a variety

of drivers' licenses, birth certificates and Social Security cards



in the names of other persons as well as unnegotiated checks
payable to thirteen different people. One of the drivers' |icenses
was a New Hanpshire license in the nanme of Stanley Thornton that
bore A ayi's photograph. Ajayi has not disputed the accuracy of
the information contained in the PSR

In addition, the PSR reveal ed that any sentence inposed for
the offense charged in Count Il |ikely would be considerably
greater than any sentence i nposed for the offense charged i n Count
| because different provisions of the United States Sentencing
Quidelines (the "Guidelines") apply to each count. Count Il is
governed by 8 2L2.1 which establishes a higher base offense |evel
to reflect the fact that trafficking in fraudulently obtained
passports i s nore serious than fraudul ently obtai ni ng passports for
one's own use. U S. S .G 8§ 2L2.1 (Nov. 1995). Moreover, § 2L2.1
permts the docunents sei zed during the search of Ajayi's apartnent
to be taken into account as specific offense characteristics and as
rel evant conduct. In contrast, that information is excluded from
consi deration by § 2L2.2 which governs Count |I.' U S S.G § 2L2.2
(Nov. 1995). As aresult, the sentencing range applicable to Count
| woul d be sonewhere in the vicinity of 6 to 12 nonths, whereas the
range applicable to Count Il would be approximately 30 to 37
nont hs.

After review ng the PSR, the Court expressed concern about the

Section 1B1.3(a)(2) provides that, with respect to offenses that may be "grouped"
pursuant to 8 3D1.2(d), acts that "were part of the same course of conduct or acommon scheme”
may be taken into account as relevant conduct. Section 3D1.2(d) allows offenses covered by 8§
2L.2.1 to be grouped but not offenses covered by § 2L.2.2.
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portion of the plea agreenent dealing with the dism ssal of Count
1. The Court's purpose in raising the issue at that tinme was to

avoid the wunfair surprise that would result if the notion to

dismiss Count Il was denied after the defendant was sentenced on
Count |. The Court made it clear that it would not be inclined to
grant any notion to dism ss Count Il unless counsel could present
reasons justifying such action. Accordingly, the nmatter was

rescheduled to May 24, 1996, and counsel were afforded an
opportunity to fil e nmenoranda. Counsel al so were advi sed by letter
that, if the Court determned that Count |l should not be
di sm ssed, Ajayi should be prepared to informthe Court whether he
wi shed to withdraw his guilty plea to Count I.

On May 24, the Court decided that Count Il should not be
di sm ssed and that the defendant should be permtted to wthdraw
his guilty plea to Count |.% On June 24, 1996, Ajayi declined the
opportunity to withdraw his plea and the case was schedul ed for
trial.

Both parties objected to the Court's decision to reject the
pl ea agreenent. The Governnent's objection appears to be two-fold.
First, it argues that "acceptance" of the plea to Count | precludes
the Court fromrejecting the plea agreenent and that, in any event,
the Court erred in determining that Count 11 should not be

di sm ssed. Second, it contends that the refusal to dism ss Count

nitialy, the Court, assuming that Ajayi wanted to withdraw his plea, declared that the
pleawould be vacated. Later, however, the Court madeit clear that it merely was affording
Ajayi the opportunity to withdraw his plea.



Il is not a basis for rejecting the plea agreenent because the
agreenent requires only that the Governnent request dism ssal of
Count Il and nmekes it clear that the Court is not obliged to accede
to that request. The defendant's objection is nore difficult to
deci pher but also seens to be based on the Court's refusal to
di smiss Count I1.

Because both parties challenge the decision not to dismss
Count 1l and because that decision is likely to be the subject of
an interlocutory appeal, the Court has vacated the trial date and
is witing this Mnorandum and Order in the hope that it wll
present a nore conplete record for consideration by the Court of

Appeal s.

Di scussi on

Authority to Reject Plea Agreenent

The contention that, because the Court accepted Ajayi's guilty
plea to Count I, it lacks authority to reject the plea agreenent,
overl ooks the distinction between the plea of guilty and a plea
agreenent. Cbviously, there is a close relationship between the
guilty plea and the plea agreenent pursuant to which the plea is

entered. However, the two are not synonynous. United States v.

Ewi ng, 957 F.2d 115, 118 (4th Cr.), cert. denied, 505 U S. 1210,

112 S. Ct. 3008 (1992) (recognizing distinction between a plea of
guilty and a plea agreenent).

Rule 11, itself, recognizes that a plea and a pl ea agreenent
are not one and the sanme. Most of the provisions of Rule 11 deal

with pleas and the requirenments that nust be satisfied before they



can be accepted. However, Rule 11(e) deals specifically with plea
agreenents. The rule identifies two types of plea agreenents:

1. agreenents in which the governnent promses to
recommend "a particular sentence, with the understandi ng that
such recommendati on or request shall not be bindi ng upon the
Court” Rule 11(e)(1)(B); and

2. agreenents in which the governnent either prom ses
to "nove for dismssal of other charges” to which the
defendant is not pleading; Rule 11(e)(1)(A); or agrees "t hat
a specific sentence is the appropriate disposition of the
case.” Rule 11(e)(1)(0O
The distinction between pleas and plea agreenments is npst

apparent in the case where agreenments of the second type are
involved. 1In such cases, Rule 11(e)(2) provides that:

the Court may accept or reject the agreenent, or may defer its

decision as to the acceptance or rejection until there has

been an opportunity to consider the presentence report.
Fed. R Crim P. 11(e)(2) (enphasis added).

There is nothing in Rule 11 that prevents a Court from
deferring decision regarding a plea agreenent nerely because a
guilty plea was "accepted” with respect to one of the offenses
charged. On the contrary, Rule 11(e)(4) clearly contenpl ates that
possibility by requiring that a defendant be afforded the
opportunity to "withdraw' his plea if the Court rejects the plea
agreenent . Qobvi ously, there would be no occasion to wthdraw a
plea upon rejection of a plea agreenment unless there was a

di stinction between a plea and a pl ea agreenent and unless a plea



previ ously had been accept ed.

At least two circuits have recognized the permssibility of
accepting a guilty plea to sonme charges and deferring decision with
respect to a plea agreenent containing a promse to nove for

di sm ssal of other charges. United States v. Cordova-Perez, 65

F.3d 1552 (9th G r. 1995), petition for cert. filed, (Muy 22, 1996)

(No. 95-9101); Ewing, 957 F.2d at 118 (upholding | ater rejection of
t he pl ea agreenent based on information contained in the PSR). 1In
such cases, acceptance of the plea bargain has been deened to be
"“inpliedly" contingent upon the Court's review of the PSR even in

t he absence of any statenent to that effect. Cor dova- Perez, 65

F.3d at 1555-56.

Here, there is no need to "inply" any such condition because,
as already noted, the Court expressly reserved decision regarding
the dism ssal of Count Il until it had an opportunity to reviewthe
PSR. Mor eover, when the plea agreenent was rejected, A ayi was
af forded an opportunity to withdraw his plea in accordance with the
provi sions of Rule 11(e)(4).

1. Sufficiency of Gounds for Rejection of Plea Agreenent

Havi ng determ ned that this Court has authority to reject the
pl ea agreenent, the next issue to be addressed is whether that
authority was properly exercised. The government contends that in
making that determnation, the proper standard is the one
applicable to Rule 48(a) which governs dism ssals.

Rul e 48(a) provides that "the United States Attorney may by

| eave of Court file a dism ssal of an indictnent, information or



conpl aint and the prosecution shall thereupon termnate.” Although
Rul e 48(a) does not reduce the Court to the role of a rubber stanp,
approval of such notions should not be w thheld unless dism ssal

woul d contravene a manifest public interest. Rinaldi v. United

States, 434 U.S. 22, 29 n.15, 98 S.Ct. 81, 85 n.15 (1977); United
States v. Carrigan, 778 F.2d 1454, 1463 (10th G r. 1985).

In this case, Rule 48(a) is not applicable because the
government has not yet filed any notion to dismiss. |In fact, the
pl ea agreenent provides that the governnment's obligation to seek
di sm ssal does not ripen until the "tinme of sentencing on the
charges contained in Count I." (Plea Agr. T 2.a). The apparent
reason for that provision is the governnment's understandable
reluctance to have Count Il dism ssed unless and until there is a
di sposition of the charges contained in Count I. Consequently, the
issue presented is whether the plea agreenment and, nore
particularly, the provision requiring the governnent to seek
di smi ssal of Count |1, should be accept ed.

The determination as to whether a plea agreenent should be
accepted or rejected is governed by Rule 11. The rule does not
establish any specific criteria for naking that determ nation.
Rather, it commts the decision to the discretion of the tria

judge. United States v. Foy, 28 F.3d 464, 472 (5th Cr.), cert.

denied, 115 S.Ct. 610 (1994). "Undue |eniency” is one ground for
rejecting a plea agreenent. |d.
The CGuidelines address the subject with nore specificity.

Section 6Bl.2(a) states that, when a plea agreenent provides for



the di sm ssal of other charges or an agreenent not to pursue ot her
potential charges, acceptance is contingent upon a show ng "that
the remaining charges adequately reflect the seriousness of the
actual offense behavior and that accepting the agreenent will not
underm ne the statutory purposes of sentencing or the sentencing
GQuidelines." U S S.G 8§ 6B1.2(a) (Nov. 1995). Thus, it has been
hel d that acceptance of a guilty plea does not require the trial
judge to later accept the terns of the plea agreenent where the
proposed disposition would eviscerate the purpose of the

GQuidelines. Fields v. United States, 963 F.2d 105, 108 (6th G r

1992) .

In this case, the offense of making a false statenent in an
application for a passport for the use of another is inherently
nore serious than the offense of naking a false statenent in an
application for a passport for one's own use as evidenced by the
fact that the Guidelines establish a higher base of fense | evel for
Count 1l. Moreover, the disparity is conpounded by the fact that
t he Gui delines applicable to Count Il provide further enhancenents
based upon related offense conduct that s excluded from
consi deration by the Guidelines applicable to Count |I. As already
not ed, dism ssing Count Il probably would result in a sentencing
range of approximately 6 to 12 nonths rather than the range of 30
to 37 nonths that likely would apply if Count Il is not dism ssed.
Thus, dism ssing Count Il would both understate the "seriousness of
the actual offense behavior” and "underm ne the sentencing

Cui del i nes. "



Under these circunstances, dismssal of Count Il also would
satisfy even the contravention of a manifest public interest
standard applicable to Rule 48(a). The dual purpose of requiring
Court approval of Rule 48(a) notions is to prevent unfairness to

t he defendant and to protect the public interest. United States v.

Strayer, 846 F.2d 1262, 1265 (citing Carrigan, 778 F.2d at 1463;
United States v. Gonsalves, 781 F.2d 1319, 1320 (9th Gr. 1986)).

Because the U S. Attorney has considerable discretion in
determ ning whether to prosecute, such notions rarely should be
deni ed on the ground that they are contrary to the public interest.
Rinaldi, 434 U S at 29 n.15, 98 S.C. at 85 n.15.

However, this case presents one of those rare situations. The
PSR provi des anple reason to believe that the defendant commtted
both of the offenses charged and that he has engaged in related
conduct that woul d appreciably increase his sentence if Count Il is
not di sm ssed. Furthernore, the governnment has not presented any
satisfactory reason for dism ssing Count Il or inposing a |esser
sentence for the offense conduct in question. There is no
i ndi cation that the governnment | acks sufficient evidence to convict
or that there are any mtigating factors that would justify
overl ooking the of fense charged in Count I

In short, the proposed dismssal of Count Il anounts to
nothing nore than a limtation on the Court's power to inpose an
appropriate sentence in accordance with benchmarks established by
t he GQuideli nes. It would allow the governnment to invade the

provi nce of the Court by selectively choosing those offenses for
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which the defendant wll be sentenced, thereby dictating a
def endant’'s sentenci ng range. Such a usurpation of the Court's
sentencing authority, in itself, contravenes a manifest public
interest. Here, the effect is magnified by the fact that it would
produce a sentence that is grossly disproportionate to the offense
in question and radically different fromthe sentences customarily
i nposed on individuals engaging in simlar conduct.

[1l1. Significance of the Non-binding Nature of the Pl ea Adreenent

The governnment suggests that, because the plea agreenent only
requires it to "seek |l eave of the Court to dismss Count Il" (Plea
Agr. T 2.a) (enphasis added), the determ nation that dismssal is
i nappropriate is not a basis for rejecting the agreenent. That
contention mght have sonme nerit if Aayi's election not to
wi thdraw his plea to Count | is construed as a deci sion to be bound
by the remaining terns of the agreenent. Rule 11(e)(4) nerely
requires the Court to informthe parties that it rejects the plea

agreenent and to "afford the defendant the opportunity to then

wi thdraw the plea.” The rule does not nmandate that the plea be
vacated. Nor does it prevent the parties fromagreeing to be bound
by any ternms that were not rejected.

However, in this case, Aayi's election should not be
construed as an agreenent to be bound to only the remaining terns
of the plea agreenent. Ajayi clearly expressed the desire that al
of the terms of the plea agreenment be honored including the
recommendation that Count 1l be dism ssed. Thus, despite the fact

that he made the el ection after being infornmed that Count 1l would

11



not be dism ssed, the el ection does not signify consent to be bound
by the remaining terns of the plea agreenent. Under these
ci rcunstances, fairness dictates that A ayi be given a chance to
repudi ate the agreenent after exhausting his challenge to the
Court's decision not to dismss Count Il

V. Applicability of United States v. Cruz

Al though not cited by either of the parties, consideration

nmust be given to the opinionin United States v. Cruz, 709 F. 2d 111

(st Cir. 1983). In Cruz, the First Crcuit held that a D strict
Judge may not "unqualifiedly" accept both a bargai ned-for plea and
the underlying plea agreenent and |ater reject the plea agreenent
over the defendant's objection on the basis of information
contained in the PSR unless that information reveals a fraud on the
Court. Cruz, 709 F.2d at 114-15. Because Cruz is readily
di stingui shable fromthis case and because its authority has been
eroded both by the intervening adoption of the Guidelines and by
subsequent decisions overruling it tothe extent it rests on double
j eopardy considerations, there is no need to determ ne whet her the
fact that the information in the PSR was not discl osed previously
is the equivalent of a fraud on the Court.

In Cruz, the defendant was indicted for the felony of
possessing cocaine with intent to distributeit, but pled guilty to
a subsequent i nformation chargi ng sinpl e possessi on, a m sdeneanor.
The plea was entered pursuant to a plea agreenent calling for the

government to reconmend a sentence of probation for the offense
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charged in the information.® The District Judge accepted Cruz's
pl ea but said nothing about the plea agreenent. The Court of
Appeals inferred that the plea agreement had been accepted and
concluded that the later rejection of the plea agreenent violated
the protection afforded by Rules 11 and 32 as well as the
Constitutional prohibition against double jeopardy. |d.

A Rule 11

Cruz's finding that Rule 11 had been vi ol ated was based on t he
District Judge's silence with respect to the plea agreenent which
Cruz held to nean that the District Judge "unqualifiedly accepted
the plea bargain" and did not defer its decision. Id. at 112.
That hol ding has been eroded by the intervening adoption of 8§
6B1. 1(c) which requires a District Judge to defer a decision with
respect to a plea agreenent until after the Court has had an
opportunity to review the PSR U S.S.G 8 6B1.1(c) (Nov. 1995);
Cor dova-Perez, 65 F.3d at 1556; Foy, 28 F.3d at 471 (although R

11(e)(2) permits the Court to defer a decision regardi ng acceptance
of the plea agreement, 8§ 6Bl.1(c) requires the Court to defer
acceptance until it has had an opportunity to consider the PSR);
Fields, 963 F.2d at 108 (since the enactnent of § 6Bl.1(c)
acceptance of a plea agreenent is necessarily contingent on review
of the PSR).

In any event, in this case there is no basis for any inference

that the Court "unqualifiedly accepted the plea bargain.” The

*Thereisno indication in Cruz that the agreement provided for dismissal of the
indictment.
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Court wunequivocally stated that it was deferring a decision
regarding the plea agreenent's recomended dism ssal of Count 11
until after it exam ned the PSR

B. Rul e 32

Anot her factor underlying the Court's decisionin Cruz was the
finding that the District Judge's reliance on information in the
PSR to "justify its vacation of the plea” "underm ned the
protection afforded the defendant by [Rule 32]." Cruz, 709 F.2d
at 115.

Rul e 32(b)(3) prohibits disclosure of the PSR "unless the
def endant has consented in witing, has pleaded guilty or nolo
contendere, or has been found guilty.” Fed. R Crim P. 32(b)(3).
The purpose of that provision is to prevent the defendant from
being prejudiced by the dissem nation of unfavorable hearsay
information to the trial judge before the defendant is convicted.

Cordova-Perez, 65 F.3d at 1555.

In Cruz, the Court recognized that the District Judge had
fully conplied with the literal requirenments of Rule 32 by
reviewing the PSR only after accepting the qguilty plea.
Neverthel ess, it found that the District Judge deprived Cruz of the
protection afforded by the rule by using the information to vacate
the previously accepted plea and plea agreenent. The Court
reasoned t hat:

[i]f a court were entitled to use the report to vacate a pl ea

agreenent it had previously accepted, there woul d be no reason

to obtain the defendant's consent to use the report during its

initial consideration of the plea agreenent. It could accept
t he agreenent unconditionally, read the presentence report in

14



accordance with Rule 32 and then, on the basis of the report,
sinply change its mnd and revoke its earlier acceptance.
This would conpletely vitiate the protective consent
requi renents enbodied in [Rule 32(c)(1)].*

Cruz, 709 F.2d at 115. (enphasis added).

In this case, the Court never accepted the plea agreenent. It
accepted only Ajayi's plea to the charges in Count | and expressly
deferred a decision regardi ng the plea agreenent pendi ng revi ew of
the PSR Furthernore, the Court did not vacate Ajayi's plea. 1In
accordance with Rule 11(b)(4) the Court sinply afforded A ayi an
opportunity to withdraw the plea and Ajayi declined. Thus, Cuz's
concern that a District Court mght circunvent Rule 32(b)(3) by
accepting a quilty plea, using the plea as a justification for
reviewing the PSR and then unilaterally vacating the plea on the
basis of information contained in the PSR, is not applicable in
t hi s case.

Since Ajayi "pleaded guilty" to Count 1, the Court was
authorized to examne the PSR Fed. R Cim P. 32(b)(3).
Aut hori zation existed even if acceptance of the plea is

characterized as nerely conditional. Cor dova-Perez, 65 F.3d at

1555-56; Fields, 963 F.2d at 108. As the Ninth Crcuit has stated:

[a] conditional acceptance of a qguilty plea satisfies the
requi renment of Rule 32(b)(3) which provides that the court can
review the presentence report after the defendant has pl eaded
guilty. The possibility that the court mght set aside the
guilty plea after it has read the presentence report is a risk
inherent in the bargain a defendant makes when he agrees to
the court's conditional acceptance of his guilty plea.

“As aresult of subsequent amendments to Rule 32, the provision prohibiting disclosure of
the PSR is now contained in Rule 32(b)(3).
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Cordova-Perez, 65 F.3d at 1555-56.

That aut hori zati on was not retroactively revoked by later rejection
of the plea agreenent. As previously stated, Rule 11 contenpl ates
situations like this one in which a plea agreenent is rejected
after the defendant pleads guilty to some charges, a decision is
deferred with respect to a plea agreenent calling for the di sm ssal
of other charges and the District Judge later rejects the plea
agreenent based on information contained inthe PSR Fed. R Crim
P. 11(e). Moreover, it has been held that, since the adoption of
8§ 6Bl1.1(c), acceptance of a guilty plea to some charges does not
prevent a District Judge fromusing information in the PSR as a
basis for later rejecting a plea agreenent providing for the
di sm ssal of other charges even where there was no express deferral

of a decision regardi ng the plea agreenment. Cordova-Perez, 65 F. 3d

at 1556; Fields, 963 F.2d at 108. Here, the Court did explicitly
defer any decision with respect to the acceptability of the plea
agreenent pendi ng review of the PSR

In short, in this case, there was no violation of either the
letter or spirit of Rule 32. The Court accepted Ajayi's guilty
plea to Count | and did not later unilaterally vacate it over
Ajayi's objection. Furthernore, at the tine the Court accepted the
plea, it expressly reserved decision with respect to the plea
agreenent pending exam nation of the PSR  Later, when the Court
rejected the plea agreenent, it afforded Ajayi an opportunity to
withdraw his plea in accordance with the provisions of Rule

11(e) (4).
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To the extent that Ajayi m ght be prejudiced by the fact that
the Court has reviewed the PSR before an adjudication of the
charges contained in Count Il (or before adjudication of the
charges contained in Count | if Aayi is later permtted to
reconsider his decision and withdraw his plea to Count 1) any
potential prejudice can be elimnated by referring this case to a
different judge. The purpose of limting disclosure of the PSRis
to prevent the dissem nation of unfavorable information to the

trial judge before the defendant is convicted. Cordova-Perez, 65

F.3d at 1555. The advisory conmttee's notes to 1974 anendnents to

Rule 32 indicate that this purpose is served when the judge who

reviewed the PSR recuses hinself or herself. The notes state that
where the judge rejects the plea agreenent after seeing the
presentence report, he should be free to recuse hinself from
| ater presiding over the trial of the case. This is left to
the discretion of the judge.

Fed. R Crim P. 32 advisory conmittee's note (1974 anendnent).

The First Crcuit al so has recogni zed that recusal is sufficient to

prevent any prejudice that m ght flowfromprenmature exanm nation of

the PSR United States v. Kurkculer, 918 F.2d 295, 301 (1st Gr

1990) (review of PSR before conviction and w thout defendant's
consent denies protection afforded by Rule 32 "unless [the
defendant] is tried by a different judge")(enphasis added).

C. Doubl e Jeopar dy

To the extent that Cruz is based on double |jeopardy
considerations, it rests on a prem se that has been repudi ated and

presents a set of facts that are distinguishable fromthis case.
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Cruz suggested that double jeopardy attaches upon acceptance of a

guilty plea and that, therefore, a plea can be vacated only upon a
showi ng of manifest necessity. Cuz, 709 F.2d at 114. It is now
wel | established that jeopardy attaches not upon acceptance of a
pl ea but rather when sentence is i nposed and a judgnment is entered.

US. v. Soto, 825 F.2d 616, 619 (1st GCr.), cert. denied, 493 U S

831, 110 S.C. 103 (1989) (citing Brown v. Chio, 431 U S 161, 97

S.C. 2221 (1977)). Furthernore, even when a defendant pleads to
and is sentenced to a | esser included of fense, doubl e jeopardy does
not bar prosecution for the nore serious charges if they remai ned
pending at the time sentence was i nposed. Id. at 619 (citing

Johnson v. Chio, 467 U S. 493, 501-02, 104 S. Q. 2536, 2541-42

(1984). Thus, to the extent that Cruz suggests that the Double
Jeopardy Cl ause requires a showi ng of manifest necessity in order
to vacate a guilty plea over the defendant's objection, it has been

overrul ed. Kurkculer, 918 F.2d at 301 n.9; see al so Soto, 825 F. 2d

at 619-20.
In this case, it is clear that jeopardy has not yet attached
with respect to either count. Aj ayi has not been sentenced on

Count | and has not even pled to the charge contained in Count I1.

In addition, Ajayi's quilty plea to Count | would not bar a
prosecution on Count |l because the charges in the two counts are
based on two different incidents. Count | charges that on March

29, 1995, Ajayi nmde false statenents in an application for a
passport for hinself. Count Il, on the other hand, charges that on

April 18, 1995, A ayi nmade false statenents in connection with an
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application for a passport for another. The Doubl e Jeopardy C ause
is not inplicated when the offenses at issue are separate and

distinct and occurred at different tines. United States v. Felix,

503 U. S. 378, 385, 112 S. C. 1377, 1382 (1992); see also United

States v. Banks, 10 F. 3d 1044, 1050 (4th Cr. 1993), cert. deni ed,

114 S. Ct. 1850 (1994) (doubl e jeopardy does not prohibit charging
two violations of the sanme statute where the conduct in question

took place on different dates); United States v. Farm goni, 934

F.2d 63, 65 (5th Gr. 1991), cert. denied, 502 U. S. 1090, 112 S. C

1160 (1992) (sane); United States v. Easley, 927 F.2d 1442, 1451-52

(8th GCir.), cert. denied, 502 US. 868, 112 S.C. 199 (1991)

(double jeopardy did not bar multiple count prosecution for
violation of the same statute where conduct involved mailing the
same obscene material to different addresses on different dates).

Concl usi on

For all of the foregoing reasons, the Court hereby rejects the
pl ea agreenent on the ground that it requires the governnment to
nove for dismssal of Count Il. |In addition, because this Court
has reviewed the PSR, it recuses itself fromfurther consideration
of this case and directs that the case be reassigned to another
judge for trial

T 1S SO ORDERED

Ernest C. Torres
United States District Judge

Date: July , 1996

opinion\ajayi.dec

19



